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Paul Cairnes was called to the Bar in 1980 and specialises exclusively in Planning and Environmental work. Paul acts for
developers and local authorities throughout England and Wales and he has considerable High Court experience with
regard to planning and environmental issues. Paul is presently promoting a number of major residential schemes across
the country, including a proposed garden community.
Paul is regularly instructed to appear and advise in high profile and large-scale development proposals, recent examples
of which include:
Housing and Mixed Use
- The successful promotion of a major residential housing scheme (350 homes and associated infrastructure). The sites
were allocated for employment use on a renowned 800 acre mixed use location. Despite the Inspector finding that there
was still a reasonable prospect of the sites coming forward for their allocated use, he determined that the operation of
the tilted balance (due to the absence of a 5YHLS) justified the proposals (APP/H2265/W/19/3235165, 3235166;
3235171)
- The successful promotion of a major detailed residential scheme (53 homes and associated infrastructure) in Morpeth,
Northumberland. The site was unallocated in the Neighbourhood Plan and the LPA were able to demonstrate a 12.5
years housing land supply (APP/P2935/W/18/3210193)
- The successful promotion of a residential scheme in environmentally sensitive location in West Stafford Dorset (PINS
Ref: APP/F1230/W/18/3206604)
- Major residential scheme of 175 dwellings and associated infrastructure on an unallocated site in the Green Belt on
land north of Asher Lane, Ruddington, Nottinghamshire (PINS Ref: APP/P3040/W/17/3185493)
- The successful promotion of a major residential (detailed) scheme of 290 dwellings and associated infrastructure on
land off Fleckney Road, Fleckney, Leicestershire (PINS Ref: APP/F2415/W/17/3182409)
- The successful promotion of major residential scheme of up to 250 dwellings on land off Coventry Road, Lutterworth,
Leicestershire. (PINS Ref: APP/F2415/W/16/3151978).
- The successful promotion of rural residential scheme in North Dorset and consequential discharge of existing planning
obligations (PINS Refs: APP/N2515/W/15/3128761 and APP/N1215/Q/15/3131182).
- The successful promotion of major residential development scheme in West Sussex despite the existence of a 5-year
housing land supply (PINS Ref: APP/L3815/W/15/3003656).
- The successful promotion of a residential development scheme in Feniton, Devon. This was the only successful appeal
in 4 conjoined planning appeals heard together in a “super inquiry” (PINS Ref: APP/U1105/A/13/2191905).
- The successful opposition to a residential housing scheme in the Forest of Dean despite the absence of a 5-year
housing land supply (PINS Ref: APP/P1615/A/13/2204158).
- The successful promotion of a mixed-use development comprising 173 residential units, office buildings and retail
outlet with associated infrastructure in Weymouth, Dorset (PINS Ref: APP/P1235/A/13/2198549).
- The successful promotion of a residential development of 277 dwellings with associated public open space, affordable
housing, recreational facilities, landscaping and access at the former Fremington Army Camp, Devon (PINS Ref: APP/
X1118/A/12/2188898).

- The successful promotion of a mixed used development comprising some 51 dwellings plus retail units in
Bournemouth (PINS Ref: APP/G1250/A/12/2189589).
- The successful promotion of a mixed-use urban extension to south of Gloucester comprising some 1750 homes and
associated community infrastructure (Hunts Grove – PINS Ref: APP/C1625/V/07/1202058)).
- Successfully opposing a proposed development comprising some 137 dwellings and medical centre in Bidford-on-Avon,
Alcester, Stratford on Avon despite the absence of a 5 year housing land supply (PINS Ref: APP/J3720/A/12/2176743).
- Successfully opposing a proposed mixed use urban extension to the north of Gloucester comprising some 1750 homes
and associated community infrastructure (Land at Innsworth Lane – PINS Ref: APP/G1630/A/09/2097181)).
- Numerous appeals concerning residential, commercial and wind farm development proposals in the Green Belt, AONBs,
the setting of listed buildings and other sensitive sites.
- Paul is presently instructed in connection with the promotion of major residential, mixed use and commercial schemes
across England, most recently with respect to sites in Nottinghamshire, Cumbria, Oxfordshire, Dorset, Corby,
Northumberland and Stroud.
Commercial
- The successful promotion of a large-scale low-energy industrial park adjacent to Canford Heath, Poole, Dorset. The
appeal was opposed by Natural England in view of contested ecological concerns over the potential adverse impacts
upon the European protected Dorset Heathlands (PINS Ref: APP/Q1225/A/13/2204098).
Local Plans
- Promoting large scale residential development allocation (1400 dwellings) on behalf of major developers at the EiP of
the draft West Oxfordshire Local Plan (2017).
- Representing Waverley Housing Forum (comprising a group of 10 major developers) at the EiP of the draft Waverley
Local Plan (2017).
- Representing interests of large scale developers and site promoters at the EiP of the draft Nuneaton and Bedworth
Borough Plan (2017).
Minerals and Waste
- Securing district-wide permanent injunctive relief concerning unlawful waste transfer sites in Rotherham.
- Representing Gloucestershire County Council in challenge to minerals extractions permission in Cotswold Water Park
- Promotion of waste transfer and linked employment sites in the SE Dorset conurbation
Enforcement
- Paul has a long history of acting in complex enforcement matters. This has included the successful prosecution
recovery of substantial monies on behalf of LPAs using the POCA regime.
- His most recent enforcement appeal (on behalf of Stratford-on-Avon District Council) resulted in a full costs award in
favour of his client [PINS Refs: APP/J3720/C/17/3178642, 3178652, 3178664).

Recommendations
Paul featured as a top-rated junior in Planning magazine (2013 - 2015) before taking Silk in 2016 and he now features as
a top-rated silk (2018-2022). Paul is ranked as a Leading Planning Silk (Band 1) in both the Chambers and Legal 500
Legal Directories and recommendations have included:
“He has considerable High Court experience with regard to planning and environmental issues.” “He is a superb barrister;
he is very incisive and his clients love him.”
Chambers UK 2021 - Band 1
“Excellent client communication skills and collaborative working style. Strategic thinker, who is always a few steps ahead
in developing an argument. As an advocate, he is good to listen to – never overblown or wordy.”
Legal 500 2021 - Tier 1
“Excellent in his approach to clients, providing straightforward, clear advice, with a willingness to be forceful where
required.”
Legal 500 2020
“Particularly strong on large scale residential matters.”
Legal 500 2019

“A marvellous barrister” “He seamlessly combines in-depth knowledge, attention to detail, gravitas and charm.”
Legal 500 2019
“Brilliant with clients. He explains things well and has such gravitas.” “Very approachable, very thorough and a very good
advocate.”
Chambers and Partners UK Bar Guide 2018

Notable Cases
R (Wright) v Forest of Dean DC and Resilient Energy Severndale Ltd [2019] UKSC 53:
Supreme Court authority on principles surrounding acceptability of financial incentives attached to a planning
application.
Wingrove v Stratford-on-Avon District Council [2015] EWHC 287 (Admin):
Successful resistance to challenge of use by LPA of s.70C TCPA 1990 (introduced by Localism Act 2011) to decline to
determine retrospective application for planning permission where enforcement notice in place.
Stratford-on-Avon District Council v Secretary of State and Ors [2013] EWHC 2074 (Admin):
Challenge to grant of planning permission formulated on consultation rights as contained in the Aarhus Convention.
Stratford-on-Avon District Council v Secretary of State and Ors [2013] EWHC 2074 (Admin):
Challenge to grant of planning permission formulated on consultation rights as contained in the Aarhus Convention.
Jenkins v Gloucestershire County Council and Ors [2012] EWHC 292 (Admin):
Opposing challenge to grant of planning permission in the Cotswold Water Park.
Stratford on Avon District Council v David Wilson Homes and Others (2011):
Successful enforcement of s106 obligation to provide financial contribution to community facilities.
Wiltshire Council v (1) Secretary of State for Communities and Local Government and (2) Robert Hitchins Ltd [2010]
EWHC 1009 (Admin):
Disaggregation of housing land supply and the potential use of summary judgment in s.288 appeals.

Memberships
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LLM in Public Law (Bristol University)
Accredited Mediator (BSPC Regent’s Park College)
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Nina has a wide-ranging planning practice specialising in environmental law matters in the context of planning
applications, including controversial minerals development, hazardous substances consent, waste, EIA, SEA, agriculture,
water, air quality, and nature conservation issues. She has appeared before the High Court, Court of Appeal, and the
United Nations on a number of occasions and regularly prosecutes and defends environmental law matters in the
criminal courts. She has been appointed to the Attorney General’s C Panel of counsel.
She is ranked as a Tier 1 Planning/Environmental Junior by the Legal 500 (“a rising star”), one of the country’s top-rated
juniors by Planning Magazine, and a leading junior by Chambers and Partners. Comments include: “her ability to crack
intellectually challenging issues is unbelievable. If you think of it as chess, she is always three or four moves ahead of the
opposition”, “has a tremendous capacity to take in a great deal of information and get straight to the point”, “an incredible
advocate”. Nina has also featured in The Planner’s Women of Influence list (2022) and the inaugural ENDS Power List of
the most influential environmental professionals: “she is one of, if not the, leader in her field”.

Environment
Nina has appeared in a number of leading strategic environmental law claims, including R (Friends of the Earth Ltd) v
Secretary of State for Housing, Communities and Local Government [2019] EWHC 518 (Admin) concerning the failure to
carry out an assessment of the environmental impacts of the National Planning Policy Framework, Fish Legal’s
successful claim that an energy company is a public authority for the purposes of the Environmental Information
Regulations 2004, R (Finch) v Surrey County Council [2022] EWCA Civ 187 concerning the question of whether
downstream greenhouse gas emissions were indirect effects of an oil and gas mine for the purposes of an
environmental assessment, a complaint before the UNECE Aarhus Convention Compliance Committee resulting in the
Aarhus costs regime being extended to claims under s.288 of the Town and Country Planning Act 1990, subsequent to
which she was instructed to appear before the Aarhus Convention Compliance Committee on behalf of the UK
Government. She was instructed to appear on behalf of HS2 (led by Richard Kimblin QC) in R (Misbourne Environmental
Protection Ltd) v Environment Agency [2021] EWHC 3094 (Admin) (concerning the legality of the permitting process for
the Chiltern Tunnel section of HS2) and has acted for local and national government bodies in a number of strategic
infrastructure matters, several involving compulsory purchase powers.
Water Law
Nina has particular expertise in water law, having served as a co-convener of the United Kingdom Environmental Law
Association’s Water Working Party for six years, through which she has participated in numerous consultations on
changes to the water sector. She has also advised local authorities of their powers and duties under the Flood and Water
Management Act 2010, in relation to private water supplies, and in relation to private surface water sewers. She regularly
defends water companies against prosecutions for breaches of the terms of a permit. She has successful experience of
the use of the civil penalty regime for environmental offences under Regulatory Enforcement and Sanctions Act 2008.
She has also led several successful prosecutions for large water companies. She appeared in the Court of Appeal in R
(on the application of Seiont, Gwyrfai and Llyfni Anglers’ Society) v Natural Resources Wales [2016] EWCA Civ 797, the
leading case on the interpretation of “environmental damage” (led by Richard Kimblin QC).
Minerals
Experience includes enforcement at all stages, and successfully arguing for the validity of a restoration condition in
relation to the last remaining coal mine in England; determining the status of a mine (whether pre-1948 and therefore one
to which the GDO regime applied); and advising applicants and mineral planning authorities on controversial applications
including in national parks and other highly sensitive areas, including fracking applications. She acted for the successful

defendant mineral planning authority in R (Haden) v Shropshire Council [2020] EWHC 33 (Admin) (adequacy of
environmental information and impact of minerals development on vulnerable local resident).
Energy
Nina has assisted at an inquiry regarding the development of a sub-station for a billion-dollar offshore windfarm in
Norfolk (led by Richard Kimblin QC). She advised statutory consultees on issues arising from major energy developments
such as Hinckley Point C development and the ABLE Marine Energy Park. She also regularly advises in relation to
renewable energy development.
Nature Conservation
She has extensive experience with nature conservation law, including the legal regime establishing the requirement for
biodiversity net gain. She was seconded to Natural England, where she advised on the applicability of marine
conservation laws to the Crown and issues arising under the Highways Act, the Natural Environment and Rural
Communities Act, the Wildlife and Countryside Act, the Conservation of Habitats and Species Regulations and the
Habitats Directive.

Planning
Housing
Nina has acted for developers, local authorities and third parties in a range of housing appeals. Work includes acting for
developers at inquiries where issues involved policy, heritage, housing land supply, noise, and transport and highways
impact; and successfully challenging and defending decisions. She has appeared before the High Court and Court of
Appeal in a number of cases concerning the legality of planning decision-making: R (on the application of Flemming) v
Wiltshire Council [2015] EWHC 1260 (Admin) (compliance with the development plan); R (on the application of Dudfield)
v Forest of Dean DC [2016] EWHC 291 (Admin) (consideration of environmental impacts in decision-making); R (on the
application of Hampton Bishop PC) v Herefordshire Council [2014] EWCA Civ 878 (led by Richard Kimblin QC) (section
38(6) of the Planning and Compulsory Purchase Act 2004). She acted for the Interested Party in R (on the application of
Dukeminster Ltd) v Exeter City Council [2014] EWHC 664 (Admin) (the materiality of planning considerations, including
the role of viability concerns in the context of statutory consultees’ deliberations and ransom strips) (led by Ian Dove QC)
and for the Claimant in R (Walker) v Bath and Somerset Council [2020] EWHC 1836 (Admin) (successfully arguing a
planning decision was irrational).
Neighbourhood Plans
Nina has experience at all stages of the neighbourhood plan process on behalf of developers, local planning authorities
and neighbourhood planning groups. She regularly appears on behalf of clients at neighbourhood plan examinations. She
was instructed for the claimants in Richborough Estates Ltd v Secretary of State for Housing, Communities and Local
Government [2018] EWHC 33 (Admin) concerning the development industry’s challenge to the Written Ministerial
Statement on Neighbourhood Planning.
Examinations in Public
Nina has appeared at a large number of Examinations in Public. Work includes appearing for developers proposing
strategic scale sites, including new towns, opposing allocation of land as Local Green Space;, appearing for a developer
opposing a proposed mayoral referendum prior to the grant of planning permission for new residential development; and
appearing for developers in relation to flaws in the Sustainability Appraisal. She is also experienced in legal challenges
(including injunctions) concerning the decision to adopt a plan under s.113 of the Planning and Compulsory Purchase
Act 2004.
Permitted Development Rights
Nina regularly advises on the availability of permitted development rights, and the use of planning conditions to exclude
those rights. She acted for the successful Defendant in Stevens (t/a KCS Asset Management) v Blaenau Gwent CBC
[2015] EWHC 1606 (Admin), a case concerning solar energy development and the applicability of the EIA regime to
permitted development rights in Wales (led by Richard Kimblin QC).
CIL/Section 106
Nina has advised a range on of clients on the applicability of the CIL Regulations to specific contributions, including
advice on the legality of district and county-wide policy on contributions, the impact of the removal of regulation 123 of
the CIL Regulations, and applications to vary planning obligations under a s.106 agreement. She has acted for
developers challenging requested contributions and for local planning authorities defending requests. She has appeared
at affordable housing appeals under s. 106BC Town and Country Planning Act 1990 and is experienced in the arbitration
process to determine disputes arising under s.106 agreements. She was junior to Richard Kimblin QC in a leading case
on reg. 122: R (on the application of Hampton Bishop PC) v Herefordshire Council [2014] EWCA Civ 878.
Enforcement/CLEUD/CLOPUD

Nina regularly advises on these matters at all stages from application to enforcement. She regularly appears at
enforcement inquiries and prosecutions in the Magistrates’ Courts. Work includes: (i) a s. 174 inquiry concerning wind
farm development; (ii) a s.174 inquiry successfully alleging that an enforcement notice against an alleged change of use
was invalid; (iii) a s.195 appeal against the refusal of a CLEUD in respect of a householder extension; (iv) successfully
acting for local planning authorities at appeals on the basis of alleged breaches of planning control. She has extensive
experience relating to agriculture and office to resi conversion applications. She appeared on behalf of the Secretary of
State in Greenwood v Secretary of State for Housing, Communities and Local Government [2021] EWHC 2975 (Admin)
(breaches of conditions precedent).
Heritage
Nina regularly advises on a wide range of heritage issues. She has successfully appeared at a number of planning
inquiries where a main issue has been the heritage impact of the development and has experience with applications for
listed buildings consent, the determination of optimum viable use, applications for enabling development, and
injunctions under s.44A of the Planning (Listed Buildings and Conservation Areas) Act 1990. She appeared for the
Claimant in R (on the application of Fulford Parish Council) v City of York Council [2013] EWHC 3924 (Admin), a case
concerning the location of the Battle of Fulford (led by Ian Dove QC), and as sole counsel in the Court of Appeal in a
leading case on the setting of heritage assets: Steer v Secretary of State for Communities and Local Government 2018]
EWCA Civ 1697.
Special Controls
Nina has experience of s.215 notices, has appeared before the Upper Tribunal in relation to compensation under the TPO
regime, and regularly advises in relation to advertisements and restrictions applying to development in the Green Belt.

Interests
Prior to joining the Bar Nina trained as a research scientist and was an award-winning artist. Her undergraduate thesis
research was published and resulted in the revision of government policy. She has lived and worked in Lebanon, India,
Italy and Estonia and speaks French, Italian, Levantine Arabic and Estonian to varying degrees of proficiency. She is
presently studying Modern Standard Arabic and improving her Hindi. Her hobbies are long distance running, ideally in the
Lake District, and listening to live music.

Awards
Acadia University Entrance Award
Sir Stephen Chapman Scholarship

Ashler Award
Shortlisted for Pro Bono Award, Birmingham Law
Society

Memberships
United Kingdom Environmental Law Association (Vice
Chair)
Administrative Law Bar Association

Planning and Environment Bar Association (Committee
Member)

Qualifications
BSc(Hons) Acadia University
BPTC College of Law

GDL Manchester Metropolitan University

The Habitats Regulations and the Need to Secure “Nutrient-Neutrality”
Paul Cairnes QC and Nina Pindham, No5 Chambers
With thanks to Odette Chalaby for her assistance
Introduction and Background
1. On 16th March 2022 Natural England (‘NE’) wrote to a number of local planning authorities
(‘LPAs’) regarding certain river catchments protected under habitats law that are
considered to be in an unfavourable condition 1 due to exceeded nutrient thresholds. NE
stated that it had reviewed the evidence regarding the impact of development on these sites
in light of ongoing harm being caused to plants and wildlife due to excess nitrogen and
phosphorus in the water.
2. NE is now advising affected LPAs that:
i) more development, including all new housing development, risks having significant
effects on these sites by adding further nutrients;
ii) assessments will be required for a wide range of new proposals (particularly those
generating overnight stays) to establish the possible impacts;
iii) new proposals should only be approved where they will not cause additional
pollution (in other words, they will have a neutral impact on nutrient levels); and
iv) such proposals are likely to require measures to mitigate nutrient outputs.
3. The result of NE’s advice is that housing development consents are being held up in large
areas, a significant problem for LPAs, developers, and people in need of houses in the midst
of a national housing crisis. This paper sets out the legal framework and posits a way
forward.

1
“Unfavourable” and “favourable” status are technical terms derived from Directive 92/43/EEC on the
Conservation of Natural Habitats and of Wild Flora and Fauna (“the Habitats Directive”), essentially meaning
whether the habitat’s structure, species, and range are stable or increasing (article 1)

The Habitats Regulations
4. The key statutory framework underlying this area of law is established by the Habitats
Regulations. 2 The Habitats Regulations are domestic law and remain in place post-Brexit,
unless and until the Government chooses to repeal or amend them. However, they were
originally enacted to implement the Habitats Directive, and due to that EU origin, they must
still be interpreted in line with pre-Brexit EU case law. 3
5. The Habitats Regulations 4 give domestic effect to various European Directives, including
Directive 92/43/EEC on the conservation of natural habitats and of wild fauna and flora
(‘the Habitats Directive’).
6. ‘Competent authorities’ are tasked with complying with this regime. They are defined in
reg. 7 of the Habitats Regulations as public bodies of any description, so that includes
LPAs, the Planning Inspectorate and the Secretary of State. In the context of the most recent
Written Ministerial Statement, it is important to note that it also applies to the Environment
Agency and statutory undertakers. This includes water companies, who are told under the
latest (May 2022) Water Industry Strategic Environmental Requirements technical
document (“WISER”) that to comply with their obligations under the Habitats Regulations,
they must take account of predicted growth in housing development in their business plans
and maintain and upgrade their wastewater systems in that light.
7. WISER also tells water companies if they expect that predicted levels of housing growth
will result in deterioration against the relevant water quality standards downstream of their
discharges, they must inform the Environment Agency and apply for a permit variation. It
will then be up to the Environment Agency to decide whether to adjust the relevant permit
limits.
8. Article 1 of the Habitats Directive 1992 provides:
(e)
conservation status of a natural habitat means the sum of the influences
acting on a natural habitat and its typical species that may affect its long-term
The Conservation of Habitats and Species Regulations 2017
Unless the Supreme Court or Court of Appeal overrule those judgments, see European Union (Withdrawal) Act
2018 (“EUWA”) sections 2, 6(3) and 5(2)
4
Conservation of Habitats and Species Regulations 2017 (SI 2017/1012) (as amended)
2
3

natural distribution, structure and functions as well as the long-term survival of
its typical species within the territory referred to in Article 2. The conservation
status of a natural habitat will be taken as "favourable" when:
- its natural range and areas it covers within that range are stable or
increasing, and
- the specific structure and functions which are necessary for its long-term
maintenance exist and are likely to continue to exist for the foreseeable
future, and
- the conservation status of its typical species is favourable as defined in (i);
...
(i)
conservation status of a species means the sum of the influences acting on
the species concerned that may affect the long-term distribution and abundance
of its populations within the territory referred to in Article 2; The conservation
status will be taken as "favourable" when:
- population dynamics data on the species concerned indicate that it is
maintaining itself on a long-term basis as a viable component of its natural
habitats, and
- the natural range of the species is neither being reduced nor is likely to be
reduced for the foreseeable future, and
- there is, and will probably continue to be, a sufficiently large habitat to
maintain its populations on a long-term basis;
9. Article 6 of the Habitats Directive provides:
2.
Member States shall take appropriate steps to avoid, in the special areas of
conservation, the deterioration of natural habitats and the habitats of species as well as
disturbance of the species for which the areas have been designated, in so far as such
disturbance could be significant in relation to the objectives of this Directive.
3.
Any plan or project not directly connected with or necessary to the management
of the site but likely to have a significant effect thereon, either individually or in
combination with other plans or projects, shall be subject to appropriate assessment of
its implications for the site in view of the site's conservation objectives. In the light of
the conclusions of the assessment of the implications for the site and subject to the
provisions of paragraph 4, the competent national authorities shall agree to the plan or
project only after having ascertained that it will not adversely affect the integrity of the
site concerned and, if appropriate, after having obtained the opinion of the general
public.
10. Regulation 9 of the Habitats Regulations provides:
(1)
The appropriate authority, the nature conservation bodies and, in relation to the
marine area, a competent authority must exercise their functions which are relevant to
nature conservation, including marine conservation, so as to secure compliance with
the requirements of the Directives.

…
(3)
Without prejudice to the preceding provisions, a competent authority, in
exercising any of its functions, must have regard to the requirements of the Directives
so far as they may be affected by the exercise of those functions.
11. Regulation 63 of the Habitats Regulations requires (emphasis added):
63.— Assessment of implications for European sites and European offshore
marine sites
(1)
A competent authority, before deciding to undertake, or give any consent,
permission or other authorisation for, a plan or project which—
(a) is likely to have a significant effect on a European site or a European
offshore marine site (either alone or in combination with other plans or
projects), and
(b) is not directly connected with or necessary to the management of that
site,
must make an appropriate assessment of the implications of the plan or
project for that site in view of that site's conservation objectives.
(2)
A person applying for such consent, permission or other authorisation
must provide such information as the competent authority may reasonably
require for the purposes of the assessment or to enable it to determine whether
an appropriate assessment is required.
(3)
The competent authority must for the purposes of the assessment
consult the appropriate nature conservation body and have regard to any
representations made by that body within such reasonable time as the authority
specifies.
…
(5)
In the light of the conclusions of the assessment, and subject to
regulation 64, the competent authority may agree to the plan or project only
after having ascertained that it will not adversely affect the integrity of the
European site or the European offshore marine site (as the case may be).
(6)
In considering whether a plan or project will adversely affect the integrity
of the site, the competent authority must have regard to the manner in which
it is proposed to be carried out or to any conditions or restrictions subject to
which it proposes that the consent, permission or other authorisation should
be given.
12. Thus, regulation 63 requires competent authorities to take the following approach when
dealing with planning applications that could impact a Habitats Site (including by nutrient
pollution):

i) Screening: establish whether the plan or project 5 is likely to have a significant
effect on the Site, either alone or in combination with other plans or projects, in
view of that Site’s conservation objectives: reg. 63(1);
ii) Assessment: where the proposal is likely to have a significant effect, to make an
“appropriate assessment” of its implications in view of the Site’s conservation
objectives: reg. 63(1);
iii) Consultation: for the purposes of the appropriate assessment, to consult the
appropriate nature conservation body and have regard to any representations made
by that body: reg 63(3);
iv) Integrity test: only to agree to the proposal after having ascertained that it will not
adversely affect the integrity of the Site: reg 63(5) 6.
13. The legal principles that apply to the practical application of the Habitats Directive and the
Habitats Regulations may be summarised as follows 7:
(i)

Whether there is risk of likely significant effects (the test is effectively ‘should
we bother to check’ 8, though more formally it is framed as ‘if it cannot be
excluded on the basis of objective information that the plan or project will have
significant effects on the site concerned’ 9) is a trigger for an appropriate
assessment.

(ii)

The requirement that the effect in question be ‘significant’ lays down a de
minimis threshold. Plans or projects that have no appreciable effect on the site
are thereby excluded, but all others are included within the need to carry out an
appropriate assessment. The authorities effectively provide ‘when in doubt,
assess’. At this stage mitigation intended to reduce the effect cannot be taken

“Plan or project” has a broad meaning, covering most proposals that might have an impact, including
development plan documents, development proposals, and licensing, permitting or regulating an activity
6
Subject to the provisions about derogation in reg. 64 in cases of overriding public interest, not generally relevant
for housing proposals or similar
7
See Wealden DC v SCLG & ors [2017] EWHC 351 (Admin) per Jay J at paras 44-47.
8
Opinion of Advocate General Sharpston 22 November 2012 Case C-258/11 Sweetman v An Bord Pleanala at
§50
9
Case C-127/02) [2004] Env LR 14 (‘Waddenzee’)
5

into account (People Over Wind, 10 in the CJEU, subsequently confirmed by the
High Court in Gladman 11).
(iii)

‘Appropriate’ is not a technical term. The assessment should be appropriate to
satisfy the competent authority that the project will not adversely affect the
integrity of the site concerned. This issue is a matter of judgment for the
authority.

(iv)

In respect of the appropriate assessment, the competent authority must be
certain that the plan or project in question will not adversely affect the integrity
of the site concerned. There should be ‘no reasonable scientific doubt’ as to the
absence of such effects. These are the well-known Waddenzee principles.

(v)

This involves a strict precautionary approach (the precautionary principle
applies to all assessments under the Habitats Regulations).

(vi)

The appropriate assessment cannot have lacunae and must contain complete,
precise and definitive findings and conclusions capable of removing all
reasonable scientific doubt as to the effects of the works proposed on the
protected site concerned.

(vii)

Even at appropriate assessment stage, the only measures that can be taken into
account are mitigation measures that are protective or preventive, meaning that
they avoid direct damage in the first place. What cannot be taken into account
are what the courts call “compensatory” measures, which offset or compensate
for damage that will be caused (such as by providing replacement habitats in a
different area). 12 Compensation measures have generally been considered to be
measures separate from the proposal itself whereas mitigation measures are an
integral part of the proposal: the key distinction is whether harm will be caused
to the Habitats Site.

(viii) This means that any mitigation measures must be effective before the proposal
adds additional nutrients to the catchment (i.e. before houses are occupied). If a
measure simply compensates once damage has been done, it cannot be
considered true mitigation.

People Over Wind v Coillte Teoranta (C-323/17).
Gladman Developments Limited v Secretary of State for Housing, Communities and Local Government and
Medway Council [2019] EWHC 2001 (Admin)
12
Grace and Sweetman v An Bord Pleanála C-164/17 §50.
10
11

(ix)

A third party alleging that there was a risk that cannot be excluded on the basis
of objective information must produce credible evidence that there was a real
as opposed to hypothetical risk that must have been considered.

(x)

A decision-maker discharging its duties under the Habitats Directive and the
Habitats Regulations should give the views of a statutory consultee considerable
weight. However, the advice of the statutory consultee is not binding and it does
not have to be given such weight if cogent reasons can be given for departing
from it.

14. With regards to the screening stage in particular, the following principles are applicable:
(i)

A full and precise analysis of the effects of a proposal must inform the decision
made under Article 6(3) of the Directive.

(ii)

This is because taking account of mitigation measures at the screening stage
would compromise the practical effect of the Habitats Directive by
circumventing the full and precise analysis required by appropriate assessment.

(iii)

The appropriate assessment must not have lacunae and must remove all
reasonable scientific doubt in relation to the effects of the proposal.

(iv)

The provisions of Article 6(3) of the Habitats Directive are procedural as well
as substantive. An appropriate assessment includes the requirement that the
competent authority will not agree to the plan or project until it has ascertained
that it will not adversely affect the integrity of the site.

(v)

To take account of mitigation measures and exclude the appropriate assessment
process might also deprive the public of a right to participate in the decisiontaking process.

15. A useful illustration of how the aforementioned principles apply in practice is the case of
R (oao Wyatt) v Fareham Borough Council & ors 13. In the High Court Mr Justice Jay was
concerned with a challenge to the grant of planning permission by Fareham DC for the
construction of eight 4-5 bedroom houses and a paddock. Following a series of assessments
NE had concluded that several SACs and SPAs in the Solent were in an ‘unfavourable’
condition. Nutrients derived from effluent discharge from residential development leaching
13

[2021] EWHC 1434 (Admin).

into the protected sites (after having passed through STWs) was implicated in the adverse
impacts upon these European protected sites.
16. Nutrient run off from agricultural land was also highly relevant. The Applicant provided
calculations to demonstrate that the proposed development would result in a reduction of
nitrogen discharges over the existing use of the land for “lowland grazing” i.e. it would
reflect the existing NE Advice for development to achieve nitrogen neutrality.
17. The extant NE advice for the Solent was that development proposals should be closely
scrutinised to ascertain their inevitable wastewater consequences and only proposals which
were ‘nutrient neutral’ should be granted permission. The NE consultation response to the
planning application was, inter alia, that the proposed development could achieve nitrogen
neutrality. Permission was duly granted.
18. A judicial review was sought on behalf of an action group. In rejecting that challenge Mr
Justice Jay confirmed the principles he enunciated in Wealden and highlighted a number of
factors, including 14 the requirement for appropriate assessments to be based upon the best
scientific knowledge in the field; the absence of adverse effects must be established at the
point of consent; and a high standard of investigation is demanded in line with the
precautionary approach. Reference was made to the Waddenzee 15 and Dutch Nitrogen16
cases, the latter confirming that a case-specific assessment by the competent authority
applying rigorous scientific principles to the endeavour was required.
19. However, Mr Justice Jay confirmed that whilst competent authorities must give condign
weight to the representations of NE the judgment to be made pursuant to regulation 63(5)
of the Habitats Regulations is ultimately for the competent authority. He considered the
latest iteration of the NE Advice 17. This indicated that to provide sufficient and reasonable
certainty that developments do not affect the integrity of the internationally protected sites,
the nutrient budget calculations must apply precautionary rates to variables 18 and should
include a precautionary buffer. This approach was considered by NE to ensure that new
See paras 28-39.
Case C-127/02) [2004] Env LR 14.
16
Coöperatie Mobilisation for the Environment UA, Vereniging Leefmilieu v. College van gedeputeerde staten
van Limburg and Stichting Werkgroep Behoud de Peel v. College van gedeputeerde staten van Noord-Brabant
(Case C-293-17) [2019] Env LR 27.
17
See para 44.
18
Wyatt High Court at §45
14
15

development in combination would avoid significant increases of nitrogen load to enter the
internationally designated sites. Mr Justice Jay observed 19:
“In my judgment, this advice is impeccable in all material respects. Mr Jones
came close to submitting that, because there was scientific uncertainty, no
development could properly be permitted because deleterious impacts could not
logically be excluded. But that is the whole point of the precautionary principle:
the uncertainty is addressed by applying precautionary rates to variables, and in
that manner reasonable scientific certainty as to the absence of a predicated
adverse outcome will be achieved, the notional burden of proof being on the
person advancing the proposal. The application of precautionary values to
relevant variables may well have been sufficient, without more; but a further
cushion is provided by the application of a precautionary buffer.”
20. Of particular significance is that the Wyatt case addresses NE’s advice provided in respect
of nutrient neutrality in the Solent. This decision was appealed to the Court of Appeal, and
upheld. Importantly, the Court of Appeal confirmed LPAs are to make evaluative
judgments to this assessment, having regard to many varied factors and considerations. 20
Even applying a strict precautionary approach, absolute certainty is neither possible nor
proportionate. The competent authority’s final finding is, of necessity, subjective. 21 This
means it is up to the LPA to judge what mitigation is acceptable, in light of the need for
‘certainty’.
21. The Court of Appeal has previously held that the question the competent authority must
ask itself is whether it is convinced by the information before it that, taking into account all
material considerations and exercising an evaluative judgment, the proposal generates no
real risk to the integrity of the site, considered in light of its conservation objectives. 22
22. Therefore, to give to consent to a proposal following an appropriate assessment, the case
law is clear that an LPA must be able to rule out all reasonable scientific doubt that the
proposal would have an adverse effect on the integrity of the site. This doubt must be ruled
out at the date of the decision authorising the project, not based on something that might or
should happen later. 23

Para 45.
Wealden at §51
21
Wyatt Court of Appeal at §9(7) and §124
22
Mynnyd y Gwynt at §§8-9
23
Commission v Poland §120.
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20

23. An EU case (known as the Dutch Nitrogen case) must also be covered when discussing
nutrient neutrality. The application of a precautionary approach is now considered to
constrain decision-maker’s options in terms of consenting to a proposal where that proposal
could affect the ecological status of a Habitats Site which is already in unfavourable
condition. In such situations, the binding decision of the Court was that the possibility of
authorising activities which may affect the ecological situation of such sites is “necessarily
limited”. 24
24. When considering measures that seek to achieve nutrient neutrality, all parties must keep
in mind the precautionary approach set out above: there will need to be reasonable scientific
certainty that the measures will make the project nutrient neutral over the lifetime of the
development; and they need to be preventative rather than compensatory, such that they
avoid any effect at source.
25. So what does this mean on the ground? The case law is clear: for mitigation to be lawful,
it must be preventative. This means it must prevent any net gain in nutrients within the
catchment entering the water. Measures to ensure this must be in place before any homes
are occupied, and the LPA needs to have (practical) certainty on the effectiveness of the
measures when it grants consent.
The July 2022 WMS
26. The Government has recently made a series of new pledges to accelerate much-needed
improvements from the water and wastewater sectors, as set out in the Written Ministerial
Statement (“WMS”). 25 In particular, the WMS confirms the Government is proposing a
statutory duty on water and sewerage companies in England to upgrade wastewater
treatment works to the highest technically achievable limits by 2030 in nutrient neutrality
areas. The Government also intends to publish new Planning Practice Guidance (“PPG”)
on developer mitigation.
27. It is also of note that the WMS makes clear the Government’s position, following some
legal debate, that the HRA provisions apply to any consent, permission, or other

24
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Dutch Nitrogen §103
Written Ministerial Statement by George Eustice made on 20 July 2022

authorisation, which may include post-permission approvals, reserved matters or
discharges of conditions. This will also be reflected in the updated PPG.
28. It is also to be noted that at the time of writing that one of the contenders for PM (Liz Truss)
has specifically mentioned the impacts that nutrient neutrality has had upon the
development industry. In Planning (22 August 2022) a member of her campaign stated that
Liz Truss wishes to scrap rules that dictate that that developers can only get planning
permission if their schemes have no nutrient pollution impact on protected watercourses.
29. A spokeswoman for her campaign told Planning: “We would remove Brussels red tape,
such as nutrient neutrality, that has stalled housing projects without delivering on what it
is designed to address.” However, she has also previously indicated that she wishes “…to
abolish the top-down, Whitehall-inspired Stalinist housing targets…”. The arguments are
fundamentally different dependent upon perspective. The HBF contend that housing is a
minor contributor to the problem whilst other campaign grounds (such as Wildfish) contend
that neutrality is not enough and will guarantee failure over time.

Conclusion
30. It is well established in law that decision-makers must adopt a strictly precautionary
approach where protected habitats sites might be affected. Development can only be
consented where the decision-maker is sure, meaning there is no reasonable scientific
doubt, that it will not affect the integrity of the site. Developers must propose, and decisionmakers must secure, proposals which prevent any net gain in nutrients within the catchment
entering the water in areas subject to a requirement to achieve nutrient neutrality. The LPA
must be certain the measures will be effective as at the date it grants consent. These
measures must be operational before homes are occupied. Unless and until there is any
fundamental legal and/or policy change this represents the position today.
Paul Cairnes KC
Nina Pindham
Odette Chalaby
No5 Chambers
5 September 2022
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Biodiversity Net Gain
Introduction
1. Biodiversity loss has been at the forefront of many environmentalist’s criticisms for
some time. The UK is one of the world’s most nature-depleted countries. 1 Since the
1970s, some 41% of all UK species have declined, while 15% of species within the UK
are threatened with extinction. 2 In short, nature is in decline, and much of our wildlife
is deteriorating.
2. However, these concerns have not traditionally been primary day-to-day considerations
for most of those involved in the land development system. That is all about to change.
From 2023, following last year’s Environment Act 2021 (“EA”), biodiversity will
become central to almost all planning applications in England.
3. The explanation for how we have reached this point starts with the Government’s stated
commitment to taking “urgent and effective action” to halt biodiversity loss. 3 Its major
policy to achieve this, following 2018’s 25 Year Environment Plan’s ambition for a
broad “environmental net gain” principle, is the introduction of mandatory biodiversity
net gain into the planning system. 4
4. Biodiversity net gain is an approach to development which means that habitats for
wildlife must be left in a measurably better state than they were in before development
occurred. 5 The idea is to deliver quantifiable improvements for biodiversity by creating
or enhancing habitats in association with that development. 6
5. The Government’s first move came in changes to the NPPF, which now states that
planning policies and decisions should provide net gains for biodiversity (paragraph

House of Commons Committee Report Biodiversity in the UK: bloom or bust? June 2021
Ibid.
3 Explanatory Notes to the Environment Act 2021 at §47
4 A Green Future: Our 25 Year Plan to Improve the Environment 2018
5 Defra Consultation on Biodiversity Net Gain Regulations and Implementation January 2022 at p.7
6 Planning Practice Guidance: Natural environment at Reference ID: 8-022-20190721
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174(d)). The NPPF sets out a hierarchical approach that developers should take to
address serious biodiversity harm – avoid, mitigate, then compensate. If that cannot be
done, planning permission should be refused (paragraph 180(a)). Yet even with these
NPPF changes, biodiversity has so far generally only been a determining factor in
planning decisions where the development proposed affects a protected site or species.
6. Then in November 2021, after an elephantine gestation period, the EA was finally
passed into law. The EA’s provisions on biodiversity net gain represent some of the
most fundamental reforms on land use to face this country in at least a generation. The
new system is expected to generate a market for biodiversity units worth (on one
estimate) around £135 million.7
7. Whatever your views, the net gain regime will affect anyone involved in the
development of land, from local authorities and planners to landowners and developers.
The aim of this paper is to help those impacted navigate the evolving legal landscape.
First, we summarise the new legal framework. Then we deal with specific legal issues
that planners, developers, local planning authorities (“LPAs”) and landowners will
need to be aware of: the scope of the regime; what actions to take and when; how net
gain is calculated; alternatives to onsite provision; and finally enforcement.
The New Legal Framework
8. The relevant provisions for biodiversity net gain in the EA are found in Part 6, Schedule
14 and Schedule 15 (the latter relates to nationally significant infrastructure projects
(“NSIPs”)).
9. Biodiversity net gain will be introduced as a legal requirement for planning permissions
granted under the Town and Country Planning Act 1990 (“TCPA”) in England by virtue
of section 98 and Schedule 14 of the EA. The mechanism is that Schedule 14 inserts a
new schedule (7A) by way of a new section (90A) into the TCPA.
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10. The new Schedule 7A of the TCPA is crucial. When in force, paragraph 13 will
automatically impose a general pre-commencement condition on all planning
permissions granted in England. The condition will stop development from lawfully
commencing before a biodiversity gain plan is submitted to and approved by the LPA.
11. This biodiversity gain plan must explain the biodiversity effects of the proposal, contain
an assessment of the value of the site’s natural habitats before and after development,
and demonstrate that the statutory biodiversity gain objective is met (paragraph 14 of
Schedule 7A).
12. The biodiversity gain objective, introduced by paragraph 2 of Schedule 7A, is only met
if the biodiversity value attributable to the development exceeds the pre-development
biodiversity value by at least 10%. 8 In other words, the well-known 10% BNG
requirement. The 10% net gain requirement is not a cap but a minimum, so developers
that want to go further can, and planning authorities can set local policies requiring a
higher figure for certain proposals.
13. How is biodiversity “value” calculated? Biodiversity gains and losses of a development
will be measured in “biodiversity units”, using a metric produced and published by the
Secretary of State (paragraphs 3 and 4 of Schedule 7A). Defra is currently consulting
on its proposed statutory metric, which will be a version 4.0 update to Natural
England’s relatively recently published biodiversity metric 3.1. 9 This is due to be
published in late 2022. In practice, what this means is that if an existing site is worth
100 biodiversity units, the site once developed (together with additional offsite
measures) should be worth 110 units.
14. The pre-development biodiversity value of the onsite habitat should generally be
measured on the date of the application for planning permission unless an earlier date
is agreed with the LPA (paragraph 5 of Schedule 7A). Any post-development increase
in biodiversity value can only be taken into account in reaching the 10% objective if
Paragraph 2 provides that the Secretary of State can by regulations amend the percentage in future
Technical consultation on the biodiversity metric, 2 August 2022, https://consult.defra.gov.uk/defranet-gain-consultationteam/technicalconsultation_biodiversitymetric/supporting_documents/Technical_consultation_biodiver
sity_metric_August2022.pdf
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the LPA is satisfied that it will be secured for at least 30 years by way of a planning
condition, obligation, or conservation covenant (paragraph 9(3) of Schedule 7A and
section 100(2) of the EA).
15. While this paper will not deal in detail with NSIPs, it is worth noting that these are also
subject to new biodiversity net gain objective requirements set out in Schedule 15 of
the EA, which amends the Planning Act 2008 by inserting a new Schedule 2A. The
NSIP net gain requirements will be implemented by way of biodiversity gain statements
issued by the Secretary of State for the relevant description of development.
16. Importantly, the relevant parts of the EA for TCPA permissions and NSIPs will only
come into force on a date specified by the Secretary of State in subsequent regulations.
Defra’s January 2022 Consultation (“the consultation”) on the forthcoming regulations
envisages a two-year transition period, with the intended implementation date in
November 2023. 10
17. Indeed, as the substance of nearly all of Part 6 of the EA is to be brought into effect by
subsequent regulations, much of the final biodiversity net gain legal framework is still
unknown. A significant amount of detail has been left to secondary legislation – for
example, the Secretary of State can amend the 10% objective, the 30-year timeframe,
the types of development caught by the requirements, and set procedures and relevant
factors for approval of biodiversity gain plans. It is of note that the Office for
Environmental Protection (“OEP”)’s consultation response recommends that the
Government considers a higher minimum BNG percentage from the outset.
18. Some insight into the likely future shape of parts of the regulations can be gained from
the consultation, which sets out a number of proposals of which those reading should
be aware. The most important of these will be highlighted.
Scope of the Regime
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19. The first legal issue to consider is the scope: what will be caught by the regime? The
basic premise is that the net gain condition imposed by paragraph 13 of Schedule 7A is
to apply to every planning permission granted for development in England.
20. The consultation indicates that the Government does not intend to carve out wide
exemptions. In fact, a number of exemptions which were initially suggested appear to
have been taken off the table, including brownfield sites, temporary permissions,
statutorily designated sites for nature conservation, and sites in AONBs or national
parks. 11 These will all now be included within the regime.
21. Yet, as we all know, there is never really a rule without exception. Schedule 7A itself
provides for some limitations, set out below. Importantly, 7A also gives the Secretary
of State extremely wide powers to exempt further categories of development from net
gain by way of future regulations (paragraph 17(b)). It should, however, be borne in
mind that any statutory exemptions will not prevent LPAs from requiring biodiversity
gains for excluded developments in line with local or national planning policy.
Permissions Caught by the Regime
22. The majority of planning permissions will be subject to the new net gain requirements
in Schedule 7A of the TCPA.
23. This includes both full and outline applications. Paragraph 19 of Schedule 7A does,
however, give the Secretary of State power to modify the requirements in respect of
outline and phased development. The Government is proposing additional requirements
for biodiversity information to be submitted with such applications to ensure there is a
sound strategy in place for the whole site. 12 Here, the biodiversity gain plan will likely
need to be submitted for approval prior to the commencement of individual phases.
24. Applications for variations of conditions under s.73 TCPA are also caught by the
regime. The mandatory net gain condition imposed on the original permission will
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continue to apply if a further permission is granted, and a s.73 application cannot result
in the disapplication or variation of the statutory net gain condition. 13 If the s.73
proposals affect the post-development biodiversity value of the site, then a new
biodiversity gain plan will also need to be submitted and approved.
25. Similarly, retrospective permissions under s.73A will also be subject to the new net
gain requirements. While paragraph 20 of Schedule 7A gives the Secretary of State the
power to modify or exclude net gain for such permissions, the consultation does not
indicate that the Government plans to use that power.
26. Development affecting statutorily protected sites (such as Special Protection Areas
(“SPA”), Sites of Special Scientific Interest (“SSSI”)) is also not exempted from the
biodiversity net gain requirement, which is separate and additional to any existing legal
or policy requirements.
27. Finally, while small sites are not exempted, the consultation does propose a simplified
biodiversity metric for developments on small sites (fewer than 10 residential units or
less than 0.5 ha for other types of development unless priority or protected habitats are
present). 14 The proposed small sites metric is currently being consulted on as part of
the Technical consultation on metric 4.0 and is to be operational in late 2022. 15 Defra
is proposing that the metric can only be used where there is no high or very high
distinctiveness habitat within the development area.
Exemptions
28. There are, nonetheless, a number of exemptions, some of which will be established by
way of later regulations. The key exemption under the statute itself will be for planning
permissions granted by way of development orders (paragraph 17 of Schedule 7A).
This means that any permission granted by virtue of the GPDO will not need to meet
the 10% net gain requirements.

Defra Consultation 2022 pp. 34-35
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29. In addition, paragraph 18 of Schedule 7A provides that the Secretary of State can
exempt sites made up of “irreplaceable habitat” from the net gain system. The
consultation makes clear that the Government does intend to use this provision to make
the exemption.16 Where a development results in losses of both irreplaceable and nonirreplaceable habitat, net gain will, however, still apply to any affected nonirreplaceable habitat.
30. The consultation also proposes that future exemptions granted by way of regulations
will likely include: developments impacting habitat areas below a de minimis threshold;
householder applications; and change of use applications. Additionally, up for
consideration for future exemptions are biodiversity gain sites and self-build and
custom housing. Again, the detail on all of this will come later.
Alternatives to Onsite Provision

31. The mitigation hierarchy is clear that, in the first place, any biodiversity harms should
be avoided or reduced, and in the second place, any enhancement or restoration should
ideally occur onsite. However, for many developments, it will simply not be feasible to
create a 10% net gain onsite.
32. The EA, alive to this concern, includes allowance for offsite net gain provision.
Paragraph 2 of Schedule 7A TCPA provides that post-development biodiversity value
is the total of (a) the onsite habitat, (b) the biodiversity value of any registered offsite
biodiversity gain allocated to the development, and (c) the biodiversity value of any
credits purchased for the development. There are thus essentially two options, which
should be considered in the following order: creating new offsite habitats, or purchasing
statutory biodiversity credits.
Offsite Habitat Creation
33. Turning first to registered offsite biodiversity gain, what this means is an offsite habitat
enhancement that is secured by way of a conservation covenant or planning obligation
16
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and that is recorded in the biodiversity gain site register (to be newly established)
(paragraph 10(1) of Schedule 7A).
34. The details on the operation of the planned new biodiversity site register, including who
will administer it (likely to be Natural England), what fees will be payable for
applications, the procedures for applications and amendments, and eligibility criteria
are all to be worked out in the secondary legislation. However, what we do know now
is that a site can be registered as a “biodiversity gain site” where: there is a conservation
covenant or planning obligation requiring habitat enhancement; it is required to be
maintained for 30 years; and the enhancement can be allocated to a development for
which planning permission is granted (s.100 EA).
35. The register will be publicly accessible, creating transparency for developers looking
for sites, and facilitating monitoring for local authorities and the public (s.100(3) EA).
36. The consultation suggests that the Government currently intends to set a maximum
period for determination of applications for sites to be registered of 28 days, and that
there will be a right of appeal where the applicant can evidence that there has been an
inappropriate application of criteria. 17 To disincentivise the provision of false or
misleading information to the register operator, the Government also intends to provide
for financial sanctions. 18
37. The key question for many, though, will be how the buying and selling of offsite
biodiversity units will operate in practice. The Government’s vision is that an open
market for biodiversity gain sites will be established, ensuring a sufficient supply of
offsite units where these are needed.
38. The supply of these units will come from a number of places. First, individual
landowners with sites that can be enhanced to the required standards can sell the
resulting units or the land itself to developers. Secondly, it is proposed that planning
authorities will be able to sell biodiversity units from their own land (albeit this raises
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obvious concerns about conflicts of interest and competition). 19 Thirdly, developers can
deliver offsite gains on other existing landholdings. Fourthly, if a developer can exceed
the 10% net gain requirement for a particular site, they are likely to be allowed to sell
or use the additional biodiversity units generated as offsite gains for a different
proposal. 20 And finally, there will also be the option of using new “habitat banks”.
39. Habitat banks will aim to help to equilibrate unevenness in supply and demand of
biodiversity gain sites. How they work is the owner or manager of a biodiversity gain
site carries out biodiversity enhancement and creation in advance of the site’s allocation
to a particular development. The biodiversity units generated are “banked” so they can
be sold to developers when needed. The Government is clear that it will, wherever
possible, encourage habitat banking because of the certainty this provides through
allowing enhancements to be delivered before development. 21
40. One core concern around the feasibility of habitat banks is that they will require
significant upfront finance. Some state support is being offered through the Natural
Environment Investment Readiness Fund. 22 The private sector is also starting to move.
In particular, the Environment Bank is establishing a nationwide network of habitat
banks and is additionally launching its own biodiversity net gain credits system,
whereby developers can buy credits for local biodiversity units in a single transaction. 23
41. While there are a number of options available and potential for further innovative
products, this market is unlikely to operate smoothly from the outset. The Government
itself acknowledges there is a risk of supply shortages in certain areas in the early years
of the regime. In recognition of this, we are told that while policy and guidance will
encourage offsite gains to be delivered locally, where necessary delivery outside the
local area will be allowed. 24 The Government is also planning to introduce the last
resort of statutory credits. 25
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42. In practical terms, the key message is that there is an opportunity to start strategising
and investing now in the biodiversity gain site market, whether through financing
habitat banks or purchasing sites for in-house offsite delivery of net gain. Effective
early preparation will mitigate any teething problems in the system when the key EA
provisions come into force in 2023.
43. The provision of offsite biodiversity gain sites will work alongside (and most likely be
supported by) forthcoming changes to the agricultural subsidy regime set out in the
Nature Recovery Green Paper, in which the Government has confirmed it is looking at
creating a new nature conservation designation for ‘Nature Recovery’ sites. 26
Biodiversity Credits
44. If developers cannot source biodiversity units on the market for registered gain sites in
an appropriate timeframe, the Government is also planning to sell statutory biodiversity
credits as a last resort mechanism. The credits will be given a biodiversity gain value
which can be included in a biodiversity gain plan in order to meet the 10% final
requirement.
45. Provision is made for the establishment of this credit system in section 101 of the EA.
Section 101(6) provides that payments received by Government for such credits can be
used only for works for the purpose of habitat enhancement on land in England,
purchasing interests in land with a view to carrying out such works, or operating or
administering the arrangements.
46. Much of the detail of this system will be established by later regulations. However, the
Government’s current thinking is that these credits should be a last resort where
developers can demonstrate no other options, and that credits should be phased out once
the private market takes hold. 27 To ensure that the credit system does not damage the
Nature Recovery Green Paper, p.13 found at https://consult.defra.gov.uk/nature-recovery-greenpaper/nature-recovery-greenpaper/supporting_documents/Nature%20Recovery%20Green%20Paper%20Consultation%20%20Pro
tected%20Sites%20and%20Species.pdf
27 Defra Consultation 2022 p.78
26

nascent market, the Secretary of State is required by EA section 101(4) in determining
the price of credits to have regard to the need not to discourage the registration of land
in the biodiversity gain sites register. In short, the intention is to sell the credits at an
uncompetitive price. Whether or not credits will nonetheless represent an attractive
option remains to be seen.
What Developers Need to Do
47. So what do developers need to do, both now and when they come to apply for a relevant
planning permission? From this moment, the forthcoming requirements should be
factored into strategic decision-making including at site appraisal stage. To prevent
future delays in implementing permissions, developers should also be considering early
investment in the biodiversity gains market.
48. Once the relevant provisions of the EA come into force, there will be a number of new
steps to take both at application stage and before commencement of operations.
49. The first important point to note is that the EA’s requirement for an approved
biodiversity gain plan outlining the 10% value added is effectively a precommencement condition, meaning it must be discharged by way of approval from the
LPA before development can begin. In other words, the plan itself is not required at
planning application stage.
50. However, this does not mean applicants can rest easy. First, it is important to remember
that net gain will operate alongside existing protections for natural habitats. Developers
will still need to demonstrate accordance with existing environmental policies and
regimes where relevant, including for protected sites and species, irreplaceable habitats,
and the environmental impact assessment regime. The NPPF remains relevant, too.
51. Secondly, while the entire plan does not need to be submitted at application stage, the
Government is proposing that core biodiversity information will need to be included
with any relevant planning application. 28 The consultation suggests that the information
28
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required will include: the pre-development biodiversity value of the site; steps taken to
minimise adverse biodiversity impacts; the proposed approach to enhancing
biodiversity onsite; and any proposed offsite enhancements. As noted above, with
regard to outline or phased development, additional information is likely to be required
at application stage around the overall net gain strategy for the whole site and around
plans for delivery in phases. 29
52. Applicants are, therefore, likely to need to use the forthcoming biodiversity Metric 4.0
in advance of producing the net gain plan (to assess the baseline value of the site at
application stage). Natural England’s User Guide to Metric 3.1 is a helpful starting
point. 30 In short, baseline, or pre-development, “biodiversity units” are calculated by
multiplying scores for a habitat’s distinctiveness, area, condition, and strategic
significance. Post-development biodiversity units are calculated in the same way with
additional temporal, delivery, and spatial risk factors. Changes in biodiversity value can
then be calculated from the difference from baseline to post-development. Future
applicants should get to grips with the Metric in advance of BNG coming into force to
work out how much time and resource will be required at the pre-application stage.
53. Thirdly, while the biodiversity net gain plan in full is not required at application stage,
it can be submitted with the application if the relevant information is already available.
The advantage of this would be that once permission is granted and the plan is
approved, the net gain condition will be immediately discharged and development can
commence. In short, there is less room for delay and no need for a separate application
and approval process.
54. Once permission is granted, the next important stage for developers is the preparation
and completion of that biodiversity gain plan. It can be expected that the biodiversity
gain information submitted with the planning application will usually form a key part
of this.
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55. Paragraph 14 of Schedule 7A prescribes the contents of the plan. It must include details
of: the steps taken to minimise adverse effects; the pre-development biodiversity value
of the site; the post-development biodiversity value; any registered offsite gain; and any
purchased biodiversity credits. The EA also includes powers for the Secretary of State
to make provision for further information to be included in such plans.
56. A number of important steps will thus need to be completed prior to commencement of
operations: 31
i) assessing and understanding the baseline habitats on the site;
ii) analysing the post-development biodiversity value of the proposal, and
exploring design options for onsite mitigation and enhancement;
iii) securing and registering offsite habitat enhancements on other landholdings or
from the market, if a sufficient onsite biodiversity gain cannot be achieved
(more on this below);
iv) purchasing statutory biodiversity credits, if offsite habitat enhancements cannot
be secured (see more on this below);
v) completing a Metric assessment of the biodiversity net gain including final
secured onsite and offsite measures;
vi) submitting the completed biodiversity gain plan and waiting for approval before
development can be commenced.
57. When preparing a plan, it will be important to note that biodiversity net gain is intended
to follow the mitigation hierarchy set out in NPPF paragraph 180(a). Developers will
need to demonstrate that they have designed the enhancement measures to achieve the
10% uplift in the following order: 32 first, aiming to avoid or reduce biodiversity impacts
through site selection and layout; secondly, enhancing and restoring biodiversity onsite;
thirdly, creating or enhancing offsite habitats; and finally as a last resort purchasing
statutory biodiversity credits.
58. The technical procedure for submission and approval of these key plans is not yet clear.
The Secretary of State under paragraph 14(3) of Schedule 7A has the power to make
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regulations regarding the form of a biodiversity gain plan, the procedure to be followed
(including the time by which a plan must be submitted) and persons who may or must
submit a plan. If the plan is refused, development cannot proceed lawfully unless there
is a successful appeal.
59. Once the plan is approved, then development and the associated biodiversity
enhancements can go ahead. The Government proposes that onsite biodiversity gains
should usually be secured for delivery within 12 months of the development commencing,
and a clear timeframe for delivery should be reflected in any planning conditions,
obligations or covenants securing offsite gains. 33

Figure 2 taken from Defra January 2022 Consultation

What LPAs Need to Do
60. Turning to LPAs, the regime will evidently require significant resource and training for
officers involved in determining biodiversity gain plan submissions. LPA ecologists
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will also need training in the use of Metric 4.0 for effective scrutiny of the data. Central
Government has stated that it is committed to funding in full additional burdens placed
upon LPAs arising from the new net gain requirements, although again the detail is still
being worked out. 34
61. At planning application stage, the LPA will need to consider the realism and feasibility
of the biodiversity net gain information provided. The NPPF and PPG should be taken
into consideration, along with the provisions of the EA. LPAs should note that a
proposal to deliver biodiversity net gain does not affect the weight that should be given
to other existing planning considerations, policies, or legal obligations including those
relating to protected sites, protected species and irreplaceable habitats. 35 These must all
be considered as usual at application stage.
62. The biodiversity net gain condition will automatically be imposed on any grant of
permission without any action on the LPA’s behalf. The LPA’s main determination
regarding net gain will thus usually come later, when the biodiversity gain plan is
submitted for approval.
63. The LPA can only approve the biodiversity gain plan if the biodiversity value
attributable to the development exceeds the pre-development biodiversity value of the
onsite habitat by at least 10% – i.e. if 10% BNG is achieved. LPAs also need to be
satisfied that the information provided in the plan is complete and meets the statutory
requirements.
64. The key statutory provision is paragraph 15(2) of Schedule 7A, which provides that a
planning authority to which a biodiversity gain plan is submitted must approve the plan
if, and only if, it is satisfied that:
i) the pre- and post-development biodiversity values specified in the plan are
correct;
ii) any offsite gain has been allocated and is correct;
iii) any credits have been purchased;

34
35

See Defra Consultation 2022 pp.17-18
See Defra Consultation 2022 p.7

iv) the biodiversity gain objective has been met; and
v) any other matters specified in future regulations are complied with.
65. Before approval, the LPA also needs to be certain that any claimed on- or offsite gains
are appropriately secured and allocated. Increases in onsite biodiversity value can only
be counted if they are secured through a suitable mechanism (a condition, obligation,
or conservation covenant) and if the LPA is satisfied that they will be maintained for at
least 30 years. Offsite measures also need to be secured for 30 years.
66. The Secretary of State by virtue of paragraph 16 of Schedule 7A has the power to
establish set procedures for approval of biodiversity gain plans, including the time by
which a determination must be made. Paragraph 16 also gives the Secretary of State
power to make regulations as to factors which may or must be taken into account by
LPAs in making such determinations, and appeals relating to such a determination. The
devil, again, will be in the detail.
67. It will be important for officers to be able to identify evasion of the net gain
requirements, whether through improper manipulation of the metric, attempts to bring
the development within one of the modified or exempted categories (for example,
splitting large sites into smaller sites), or deliberate reduction in the pre-development
biodiversity of a site. LPAs should keep in mind paragraph 6 of Schedule 7A, the effect
of which is that if the developer undertakes activities such as clearing the site that
reduces its biodiversity value, then the pre-development value to be considered is the
one that existed before clearance took place. Existing records and local knowledge
would be essential to establishing that.
68. Beyond decision-taking, LPAs also have a policy-level role on biodiversity net gain to
consider. It is the Government’s intention to allow higher biodiversity net gain
percentage targets to be set by planning authorities at a local or site level. 36 LPAs can
start to consider from now whether there may be any local justifications for such higher
targets for certain sites or types of proposal.
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69. Finally, local authorities should also be aware of the additional broader duties relating
to biodiversity that will be placed on them by the EA. First, s.102 of the EA will amend
section 40 of the Natural Environment and Rural Communities Act 2006 (“NERC”) by
placing an enhanced general duty to conserve and enhance biodiversity on LPAs.
Secondly, s.103 of the EA will insert a new s.40A into NERC requiring that LPAs
publish Biodiversity Reports every five years summarising biodiversity actions taken
and proposed in relation to Schedule 7A of the TCPA and as against the duty in section
40 of NERC. While these duties are not yet in force, again our advice would be for
LPAs to start familiarising themselves with the new proposals in plenty of time, for
there is ample scope for these various duties and regimes to work together and in
conjunction with other new biodiversity issues such as the to-be-legislated species
abundance target and Local Nature Recovery Strategies.
Enforcement

70. As set out above, the EA provides that for a biodiversity gain plan to be approved, the
10% biodiversity net gain on the site needs to be secured for a period of 30 years by
way of a condition, obligation, or covenant. That applies whether the 10% gain is
achieved through maintenance of offsite registered biodiversity gain sites (EA section
100), or through onsite habitat enhancement (TCPA Schedule 7A paragraph 9).
71. Two questions around enforcement thereby arise. First, what can the LPA do to ensure
that enhancement is maintained over 30 years? And secondly, what happens after the
30-year lifetime of the scheme?
72. Local authorities need to keep in mind that they will have to report biodiversity net gain
progress in the periodic reports that will be required by section 103 of the EA. Early
capacity and expertise building will be essential to complying with those requirements.
The First 30 Years
73. The EA itself is somewhat silent on enforcement during the first 30 years. This means
that where the biodiversity enhancement is effectively secured by way of a planning

condition, obligation, or conservation covenant, 37 the usual routes of enforcement (and
their associated problems) will apply. A covenant or planning obligation, both
essentially just different types of private agreements (albeit criminal sanctions
ultimately exist in the case of failing to comply with the latter), will be enforceable by
way of injunctions or through other contractual remedies such as damages. A breach of
condition can be enforced under the TCPA by way of a breach of condition notice (see
section 171A). The consultation indicates that new policy and guidance may also be
forthcoming on enforcement. 38
74. A key concern for enforcers will be around monitoring: how will the LPA discover
breaches when it becomes responsible for so many new sites and when nature itself is
so unpredictable? There is no clear answer, and this is likely to remain a case-by-case
issue.
75. The first thing to note is that the burden for monitoring progress and reporting
fulfilment of obligations will be placed on developers and landowners. 39 Planning
authorities will need to set proportionate monitoring requirements as part of planning
conditions and obligations so that they receive the necessary information regarding
habitat extent, type and condition. While monitoring requirements will inevitably
depend on habitat type and extent, a typical schedule for a medium sized habitat
creation project might, it is suggested, result in approximately five reports over a 30year scheme. 40
76. Some will be concerned about the risks of relying entirely on developers and
landowners for accurate information. As yet, it remains unclear whether there will be
any consequences for misreporting. However, one important safeguard built into the
system is the intended transparency of the register and biodiversity gain plans for offsite
units. Monitoring reports for offsite units are also intended to be placed on the register.
These will therefore be publicly accessible, and the idea is that this information can be
used by the public, planning authorities, and third parties such as local wildlife trusts to
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keep track of what should be happening on a given site at a given time. There is also
scope for onsite units and their associated plans and monitoring reports to be placed on
the register. Nonetheless, much will rely on accurate reporting by developers and
adequate funding for LPAs.
And Then?
77. The second key issue around enforcement that arises is what happens once those 30
years secured by obligation, covenant or condition are over. The Government states
that it will encourage developers to secure sites for a longer period (or in perpetuity)
where possible through policy and guidance, however no detail has been published or
even suggested yet as to how that will be done. 41 So as things currently stand, there will
be no requirement to maintain those sites after the date to which the landowner or
developer has agreed.
78. Nonetheless, the EA does specifically leave room for the Secretary of State in future to
increase the 30-year minimum period for both onsite and offsite gains. The minimum
period would only be increased for new developments and registrations after (at least)
three years of evaluation of the operation of the system. 42 The suggestion is that any
extension will not result in retrospective changes to pre-existing agreements.
79. In addition, all those reading should note that the Government has suggested in the
consultation that over the coming decades enhanced habitats “are likely to be subject
to a range of wider protections in policy or legislation which will incentivise their
retention.” 43 Thus, even when the net gain commitment under the initial covenant or
obligation runs its course, there may at that point be new requirements in place
regarding how sites with biodiversity enhancements will need to be treated.
80. In short, as things currently stand, biodiversity net gain will only need to be secured for
30 years. However, the Government is suggesting that this is just the start of a more
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comprehensive system to be introduced eventually, whether that be through policy and
guidance, extension to the statutory timeframe, or new legislation.
Conclusion

81. The new biodiversity net gain requirements that will be brought into force by the EA
2021 represent a radical change to the treatment of nature and wildlife within the
planning system in England.
82. It is clear that the reforms will place significant new burdens on developers, landowners
and local authorities. As such, our key advice is to consider what needs to be done in
terms of training, capacity building, strategy, and investment sooner rather than later,
and certainly in advance of the prospective 2023 start date.
83. What is still not clear, however, is what the final legal framework will look like. As this
paper has addressed, secondary legislation by way of regulations will be critical to
almost all aspects of that final framework. Those reading should keep in mind that there
remains an opportunity to shape those regulations through Defra’s ongoing
consultation. The consultation was open until 5 April 2022, and a response is
anticipated soon.
84. Finally, while net gain’s Metrics, percentages, and registers might seem like a stark
departure from previous approaches to biodiversity, this may just be the first step into
a new world of planning. The 25 Year Environment Plan 2018, a key basis for the
development of the biodiversity net gain regime, indicates that the Government wants
eventually “to expand the net gain approaches used for biodiversity to include wider
natural capital benefits, such as flood protection, recreation and improved water and
air quality”. 44 So, no matter where you stand, net gain is here to stay.
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