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Lord Justice Sullivan:  

Introduction 

 

1. This is an appeal against the determination promulgated on 28th April 2010 of 
Designated Immigration Judge Woodcraft in the Upper Tribunal (Immigration and 
Asylum Chamber) dismissing the Appellant’s appeal against a determination 
promulgated on 5th March 2009 by Senior Immigration Judge Latter and Immigration 
Judge Pullig (“the Panel”) in the Asylum and Immigration Tribunal. 

2. The Panel had dismissed the Appellant’s appeal against the Respondent’s decision 
made on 8th July 2008 to make a deportation order against him on the ground that she 
deemed his deportation to be conducive to the public good.  The Panel concluded that 
deportation was conducive to the public good and would not be a breach of Article 8 
of the European Convention on Human Rights.  Designated Immigration Judge 
Woodcraft concluded that there was no material error of law in the Panel’s 
determination.  In this appeal the focus is upon the Panel’s determination: was there a 
material error of law in its approach to the Appellant’s Article 8 Appeal? 

Factual Background 

3. The factual background is set out in some detail in the Panel’s determination.  The 
Appellant is a national of the Democratic Republic of Congo (DRC).  He was born on 
27th March 1984.  He came to the United Kingdom with his mother in 1993 when he 
was 9 years old.  His mother claimed asylum.  She was granted indefinite leave to 
remain on 19th October 1999, and the Appellant was granted indefinite leave to 
remain the following month, on 22nd November 1999. 

4. Between February 1999 and April 2008 the Appellant committed a number of 
criminal offences, the details of which are set out in paragraph 45 of the Panel’s 
determination.  On the 8th July 2008 the Respondent decided to make a deportation 
order against the Appellant on the ground that his deportation was conducive to the 
public good. 

5. The Respondent’s decision letter explained the basis of her decision, as follows: 

“The Secretary of State is entitled to reconsider the 
immigration status of any foreign national in the United 
Kingdom in the light of their character, conduct or associations.  
It is reasonable to expect any person admitted to the United 
Kingdom to abide by its laws. 

Our records show that you have committed a series of offences 
during your residence in the United Kingdom.  These offences 
relate primarily to driving offences for which you have now 
been disqualified from driving until 30th September 2009.  You 
have been arrested for assault and for possessing offensive 
weapons and were convicted for possessing an offensive 
weapon with intent.  You have also been cautioned for theft. 



  
 

 

As well as the offences you have been convicted of, you are 
one of a number of individuals who has been risk assessed by 
the Metropolitan Police and identified as a gang member.  You 
are known to be a member of a gang who are involved in 
serious disorder and have access to and the use of firearms and 
drugs based around the Lewisham area.  You were also the 
victim of a shooting but refused to assist the police with the 
investigation. 

The Secretary of State takes a very serious view about such 
crimes and the potential threat you represent to the public.  
Your conduct to date does not reflect well on your character 
and has been considered when assessing the probability of you 
re-offending.  In view of your conduct, the Secretary of State 
deems it to be conducive to the public good to make a 
deportation order against you. The Secretary of State has 
therefore decided to make an order by virtue of sections 3(5)(a) 
of the Immigration Act 1971 (as amended by the Immigration 
and Asylum Act 1999) requiring you to leave the United 
Kingdom and prohibiting you from re-entering while the order 
is in force.” 

6. The Appellant appealed against that decision.  Prior to the hearing of the appeal 
before the Panel on 5th February 2009, the Respondent sent a supplementary decision 
letter dated 12th January 2009 to the Appellant’s Solicitors.  In that letter the 
Respondent referred to the significant harm caused by gang related crime in the 
London area, and said 

“Operation Alliance is a joint Home Office/Metropolitan Police 
project targeting gangs in five South London boroughs, and has 
had a dedicated intelligence cell since November 2007, which 
provides detailed information regarding gang activity and those 
believed to be gang members.  Based on evidence of links with 
gang criminality (namely firearms, other weapons, drugs, 
robbery and serious violence), MW has been assessed by police 
attached to Operation Alliance as “High Risk”.  There is 
consistent evidence and intelligence to satisfy police that your 
client is affiliated to the ‘Ghetto Boys’ and ‘Anti Showermen’ 
gangs.  The ‘Anti Showermen’ gang is known for serious 
disorder including access to and use of firearms and drugs and 
is based around the Lewisham area. 

Your client’s conduct has led to repeated police interest from 
1999 until 2008 and outlines a history of criminal activity.  The 
respondent’s material lists in details all recorded contact MW 
has had with the police between 1999 and 2008…… 

Having assessed the evidence available for these incidents and 
other incidents running up to and including March 2008, 
UKBA are of the view that on balance, there is a strong 
likelihood that your client has had direct involvement in 



  
 

 

incidents either as a main offender, or having incited or 
aggravated the situation in conjunction with other gang 
members. 

We believe that he continues to be deeply and directly involved 
in gang activity, which is evidenced by the number of incidents 
in which he has been implicated; the gravity of some of the 
incidents; and the fact that he has been the target of a shooting 
incident in which the perpetrators of this offence are believed to 
be from members of a rival gang carrying out a “revenge” 
attack.  These incidents indicate an entrenched involvement in 
behaviour and activity that is considered to be harmful to the 
community, and which the Secretary of State is entitled to take 
steps to address.” 

The Panel’s Determination 

7. When the Panel determined the appeal on 2nd March 2009 the Appellant was nearly 
25 years old.  Apart from a visit to Kinshasa with his mother from April-June 2007 he 
had been living in the United Kingdom for some 16 years, during which time he had 
attended a school in Catford until he was 16 years old.  The Panel found that the 
Appellant’s parents and siblings were living in the UK and that he had “strong social, 
cultural and family ties with this country” (para. 53 determination). 

8. In paragraph 44 the Panel said that the Respondent’s case relied on the Appellant’s 
criminal connections and the assessment by the police that the Appellant was a 
member of a gang involved in serious disorder with access to firearms and drugs in 
the Lewisham area. Apart from one conviction for possession of a knife which was 
attached to car keys, for which he was fined £100, all of the Appellant’s convictions 
as an adult (as a juvenile he was given a police caution and received a youth 
reprimand for stealing a motor vehicle in 1999 and 2000) have been for driving whilst 
disqualified in 2004, 2005, again in 2005, and 2008.  For the last of these offences 
committed on 2nd April 2008 he  received a sentence of sixteen weeks imprisonment 
(the reference in paragraph 45 of the Panel’s determination to sixteen months is in 
error) suspended for two years.  His only other custodial sentence was a sentence in 
February 2005 to 28 days in a Young Offender’s Institution. 

9. Mr. Hall, who appeared on behalf of the Respondent before the Panel, confirmed that 
the Respondent had not contended that the Appellant’s criminal convictions alone 
justified his deportation.  As noted in paragraph 44 of the determination, the 
Respondent had relied on a combination of the Appellant’s criminal convictions and 
his gang membership.  On a fair reading of the Panel’s determination it is plain that 
the gravamen of the Respondent’s case against the Appellant was that he was a gang 
member who was involved in the supply of drugs and the use of firearms. 

10. Having set out in paragraph 46 of its determination the occasions on which the 
Appellant had come to the attention of the authorities, the Panel in paragraph 47 
summarised Mr. Hall’s submission: 



  
 

 

“that the cumulative effect of this evidence is that it can be 
shown on the balance of probabilities that the appellant was 
involved in the supply of drugs and the use of a firearm.” 

11. The Panel’s response to this submission was as follows: 

“47...We accept that the police reports are an accurate record 
but we are not satisfied that there is any adequate evidential 
basis for a finding on a balance of probabilities that the 
appellant has been involved in the supply of drugs or in the use 
of firearms.  However, we are satisfied that the evidence shows 
that the appellant has knowingly associated with gang members 
with criminal records.  The appellant has failed to satisfy us 
that this association was innocent even though there is no 
adequate evidence before us on which we can find that he has 
committed specific criminal offences other than those for which 
he has been convicted. 

48. We are satisfied that the police did receive intelligence in 
August 2005 that the appellant was the next person to be shot in 
a turf war but that no action was taken against the appellant 
until December 2006 when he was shot.  We are satisfied when 
the evidence is looked at as a whole that the information 
received and the subsequent shooting is more likely to be by 
reason of involvement or association with gang related 
activities rather than as an innocent victim targeted for other 
reasons.  We find that the appellant’s refusal to cooperate with 
the police in any meaningful way after he was shot is more 
likely to arise from a code of silence when dealing with the 
police rather than for any other reason.” 

12. When considering “The Intelligence Assessment of the Appellant” the Panel said in 
paragraph 49: 

“We are satisfied that the conclusions drawn by the police on 
the intelligence and information received were reasonable 
conclusions properly open to them.  We find that the 
respondent may have put the matter too high in her 
supplementary decision letter when she says in paragraph 6 that 
the evidence demonstrates a strong likelihood of direct 
involvement in incidents either as a main offender or having 
incited or aggravated the situation with other gang members 
and in paragraph 7 where the belief is expressed that the 
appellant is deeply and directly involved in gang activity.  In 
our judgment, the evidence establishes that there are reasonable 
grounds for suspecting the appellant of such involvement and 
that he associates with gang members with criminal 
convictions.  We are not satisfied that the appellant had any 
intention of breaking these associations which only came to an 
end when he was detained on immigration grounds.” 



  
 

 

13. In paragraph 50 the Panel referred to the Respondent’s responsibility for protecting 
the public from gang violence, and to UKBA’s working in partnership with the police 
to seek to protect the public from serious injury or death by removing those people 
who are involved in gang related activity from the UK. 

14. The Panel’s conclusions on this issue were set out in paragraph 51: 

“We are satisfied and it is not in dispute that the appellant has 
committed a series of criminal offences.  There is no indication 
that they would have come to an end save for his period for 
detention.  We find that there would be a real likelihood of him 
re-offending.  The appellant has continued to associate with 
those known to be involved in gang related activities and we 
are satisfied that the evidence establishes reasonable grounds 
for suspecting the appellant of involvement in such activities.  
When we look at the evidence as a whole, and give due weight 
to the respondent’s view of the public interest in the context of 
her responsibilities, we are satisfied that the appellant’s 
deportation is conducive to the public good.” 

15. The Panel then considered whether removal would be in breach of Article 8.  It 
accepted that Article 8(1) was engaged and that the Appellant’s deportation would 
inevitably interfere with his right to respect for private and family life.  Removal 
would be in accordance with the law and would be for a legitimate aim.  The issue for 
the Panel was whether the Appellant’s removal would be proportionate.  The Panel’s 
answer to this issue was as follows: 

“53. We must balance the public interest against the interests of 
the appellant.  We have taken into account the factors identified 
in Üner.  We regard the offences committed by the appellant as 
serious and in particular the frequency of the offences of 
driving whilst disqualified.  We also take seriously his failure 
to disassociate himself from those involved in gang-related 
activity.  We take into account the fact that the appellant has 
lived in this country since 1993 and has been educated here.  
He has talent as a boxer.  He is unmarried and has no children 
but he does have a girlfriend whom he has known for a number 
of years.  He has parents and siblings living in this country but 
will be able to maintain contact with them from the DRC.  The 
appellant has strong social, cultural and family ties with this 
country. He visited Kinshasa with his mother from April to 
June 2007.  It has not been argued before us that there would be 
any risk of serious harm to the appellant in Kinshasa engaging 
this country’s obligations under either the Refugee Convention 
or Article 3.  Whilst the appellant will face initial difficulties in 
readjusting to life in the DRC, we see no reason why he should 
not be able to settle down there.  When we balance these 
considerations with the matters which have led us to find that 
his deportation would be conducive to the public good, we are 
satisfied that his deportation is proportionate to the legitimate 
aim being pursued.” 



  
 

 

Maslov v Austria 

16. The Panel was not referred to the judgment of the Grand Chamber of the European 
Court of Human Rights in Maslov v Austria (Application No. 16308/03), [2009] 
INLR 47, dated 23rd June 2008.  In Maslov the Grand Chamber reaffirmed the 
approach set out in the Court’s judgments in Boultif v Switzerland (Application No 
54273/00), [2001] 33 EHRR 1179, and Üner v The Netherlands (Application No 
46410/99), [2007] INLR 273, and summarised the approach to be adopted in 
expulsion cases when Article 8 has to be applied “to the special situation of aliens 
who have spent most, if not all, their childhood in the host country, were brought up 
there and received their education there” (para. 74, citing para. 58 of Üner): 

[75] “In short, the court considers that for a settled migrant who 
has lawfully spent all or the major part of his or her childhood 
and youth in the host country, very serious reasons are required 
to justify expulsion.  This is all the more so where the person 
concerned committed the offences underlying the expulsion 
measure as a juvenile.” 

17. Maslov has been considered by this Court in a number of cases.  In JO (Uganda) v 
Secretary of State for the Home Department [2010] EWCA Civ 10 [2010] IWLR 
1607 Richards, LJ (with whom Toulson and Mummery LJJ agreed) said in paragraph 
21 of his judgment: 

“Where the person to be deported is a young adult who has not 
yet founded a family life of his own, the subset of criteria 
identified in Para. 71 of the Maslov judgment [2009] INLR 47 
will be the relevant ones.  Further, paras. 72-75 of that 
judgment underline the importance of age in the analysis, 
including the age at which the offending occurred and the age 
at which the person came to the host country.  This is pulled 
together in para. 75: for a settled migrant who has lawfully 
spent all or the major part of his or her childhood and youth in 
the host country, very serious reasons are required to justify 
expulsion; and this is all the more so where the person 
concerned committed the relevant offences as a juvenile.” 

18. JO (Uganda) was followed in MJ (Angola) v Secretary of State for the Home 
Department [2010] EWCA Civ 557, [2010] WLR 2699, and HM (Iraq) v Secretary of 
State for the Home Department [2010] EWCA Civ 1322. 

Discussion 

19. Mr. Hall fairly accepted that this Appellant is a settled migrant who has lawfully spent 
the major part of his childhood and youth in the UK.  Although Mr. Robertson QC 
submitted in his Skeleton Argument that there was a presumption against the 
deportation of settled migrants which could be rebutted only if they had either been 
convicted of serious offences, or had been proved on the balance of probabilities to 
have been directly involved in gang offences of violence, sex, drugs or arson, in his 
oral submissions he was content to proceed, not upon the basis that there was a 
presumption against deportation, but upon the basis that “very serious reasons” were 



  
 

 

required to justify the expulsion of settled migrants such as the Appellant: see Maslov, 
para. 75 (above).  In a nutshell, he submitted that the Panel had not asked itself 
whether its findings against the Appellant did amount to “very serious reasons” to 
justify his deportation, and had it applied the proper test, it could not rationally have 
concluded that, on the basis of its own conclusions as to the extent of the Appellant’s 
involvement in gang related activity, there were “very serious reasons” which justified 
deportation. 

20. Mr Robertson accepted that the Panel could rationally have concluded that there were 
“very serious reasons” which justified the Appellant’s deportation if it had accepted 
the Respondent’s case: that on the balance of probabilities the Appellant was a gang 
member who was involved in the supply of drugs and/or the use of firearms.  
However, he submitted that the Panel had rejected the principal thrust of the 
Respondent’s case.  The Panel had concluded that: 

i) There was not an adequate evidential basis for a finding on a balance of 
probabilities that the Appellant had been involved in the supply of drugs or in 
the use of firearms or that he had committed specific criminal offences other 
than those for which he had been convicted (para. 47 determination). 

ii) The Appellant had knowingly associated with gang members who had 
criminal records (ibid). 

iii) The Appellant had not satisfied the Panel that this association was innocent 
(ibid). 

iv) There were reasonable grounds for suspecting the Appellant of direct 
involvement in gang activity (para. 49). 

21. Mr Robertson submitted that association with persons, whether they be gang members 
or not, who have criminal records is not a criminal offence.  Criminalising such an 
association would be in breach of Article 11 of the ECHR.  The Panel wrongly 
reversed the burden of proof in 20 (iii) (above), and required the Appellant to 
demonstrate that his association with gang members was innocent.  In any event, non-
innocent association with gang members coupled with a suspicion of involvement in 
unspecified gang activity could not rationally amount to very serious reasons within 
paragraph 75 of Maslov (above).  Gang related activities could range from the lawful 
to the seriously criminal and might be merely anti-social. 

22. Mr. Hall submitted that: 

(a)    Maslov did not establish a rule that the Respondent had to demonstrate very 
serious reasons in order to justify the deportation of a settled migrant such as the 
Appellant; and 

(b)     In any event, if the Panel’s determination was properly interpreted it had found 
on the balance of probabilities not merely that the Appellant was associated with 
gang members who had criminal records, but also that the Appellant was likely 
to be involved in gang related activities which, in context, meant the supply of 
drugs and/or the use of weapons, whether knives or firearms. 



  
 

 

23. In support of submission (a) (above) Mr. Hall analysed the authorities and submitted 
that they demonstrated that paragraph 75 of Maslov was merely a gloss upon, and not 
an extension of, the criteria which had been set out in Üner.  Later authorities referred 
to the Üner criteria and either did not refer to Maslov, or did not refer to paragraph 75 
as either laying down any rule or establishing any threshold. 

24.  I do not accept Mr. Hall’s submission that, notwithstanding Maslov, the Respondent 
may lawfully deport a settled migrant such as this Appellant even in the absence of 
any very serious reasons to justify deportation. Whether the reference to “very serious 
reasons” in paragraph 75 of Maslov is described as a “rule”, “test” or “threshold”, or 
simply as the inevitable consequence of the proper application of the Üner criteria to 
the case of a settled migrant who has spent all or the major part of his childhood and 
youth in the host country, Maslov does pull the threads together and in so doing 
makes it clear in paragraph 75 that very serious reasons are required to justify 
expulsion in such a case. In the absence of very serious reasons the deportation of a 
settled migrant will not be proportionate under Article 8. 

 

25. Turning to submission (b) (above), Mr. Hall submitted that the Panel’s determination 
had to be read as a whole, and if that was done it was clear that the references to 
“gang related activities” in the Panel’s determination, including the reference to the 
likelihood of the Appellant’s involvement in such activities in paragraph 48 of the 
determination, were all references to serious criminal activity involving drugs and 
violence.  He submitted that the Panel’s conclusion that the Appellant’s refusal to co-
operate with the police was more likely to arise from a code of silence  (para. 48) was, 
in effect, a finding that the Appellant was a gang member because he had said (para. 
21 determination) that “He was aware of the code of silence in gangs” (my emphasis). 

26. Mr. Hall further submitted that the Panel had not reversed the burden of proof when 
considering the Appellant’s explanation for his association with gang members.  The 
Panel was not satisfied that the Appellant’s association with gang members was 
innocent because it had rejected the explanation that he had given in paragraph 41 of 
the determination: that any young black man living in New Cross would know some 
people who were involved or suspected of being involved in criminal behaviour.  That 
“innocent” explanation having been rejected by the Panel it followed that the Panel 
must have been satisfied that the Appellant was associated with gang members 
because he was himself a member of a gang who was involved in gang related 
activities. 

27. I readily accept that the determination must be read as a whole, but Mr.  Hall’s 
submissions as to the meaning of paragraph 48 of the Panel’s determination conflict 
with the plain wording of paragraphs 47 and 49.  If the Panel had concluded in 
paragraph 48 that it was likely that the Appellant was a gang member who was 
involved in gang related activities, viz serious crime involving the use of firearms or 
drugs, it would not have said in the preceding paragraph that there was not an 
adequate evidential basis for a finding on a balance of probabilities that the Appellant 
had been involved in the supply of drugs or in the use of firearms.  It would not have 
drawn a distinction between non-innocent association with gang members with 
criminal records and involvement in the supply of drugs or the use of firearms.  Nor 
would the Panel have said in paragraph 49 in response to the Secretary of State’s 



  
 

 

submission that the Appellant was deeply and directly involved in gang activity, that 
the evidence established that there were reasonable grounds for suspecting the 
Appellant of such involvement. 

28. It will also be noted that when the Panel summarised its reasons for concluding that 
deportation was conducive to the public good it relied, in addition to the Appellant’s 
criminal offences, upon his continued association with those known to be involved in 
gang related activities, and upon its conclusion that there were reasonable grounds for 
suspecting the Appellant of involvement in such activities (para. 51 determination).  If 
the Panel had concluded in paragraph 48 that the Appellant was likely to have been 
involved in gang related activities and/or was a gang member it would surely have 
said so in both paragraph 51 of its determination and when carrying out the balancing 
exercise under Article 8 in paragraph 53.  In the latter paragraph the Appellant’s 
offences are described as serious, “in particular the frequency of offences of driving 
whilst disqualified”, and reliance is placed upon the Appellant’s failure “to dissociate 
himself from those involved in gang related activity” (my emphasis), not upon a 
failure to dissociate himself from gang related activity. 

Conclusions 

29. The Panel did not consider whether the reasons upon which it relied in paragraph 53 
of its determination amounted to “very serious reasons” which justified the 
deportation of a settled migrant who had lawfully spent the major part of his 
childhood and youth in the UK.  The Appellant’s criminal convictions were not the 
gravamen of the Respondent’s case.  Although the Appellant’s offences of driving 
whilst disqualified were frequent, it is difficult to see how they could sensibly be 
described as “very serious reasons” which could have justified his deportation.  If the 
Panel had merely concluded that the Appellant had failed to dissociate himself from 
persons engaged in gang-related activity it is difficult to see how that failure, even 
when coupled with the Appellant’s driving offences, could have amounted to very 
serious reasons justifying deportation. 

30. Mr. Robertson submitted that remission to the Tribunal was unnecessary, the appeal 
should simply be allowed.  I am not persuaded that that would be the appropriate 
course.  Having read the determination as a whole I am left in real doubt as to just 
how much of the Respondent’s case was accepted by the Panel and how much was 
rejected.  Did the Panel conclude (see paragraph 48 of the determination) that the 
Appellant was likely to have been in some way involved in or associated with gang 
related activities, and if so were those activities the kind of serious criminal activity 
relied upon by the Respondent, or was there merely a reasonable suspicion that he 
was involved in such activities (see paragraph 49 of the determination)?  In these 
circumstances I would allow the appeal and remit the matter to the Upper Tribunal for 
reconsideration. 

Lord Justice Lewison: 

31. I agree. 

Lord Justice Rix: 

32.      I also agree. 



  
 

 

 

 

 


